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IN THE DISTRICT COURT OF

TRAVIS COUNTY, TEXAS

353rd JUDICIAL DISTRICT

PLAINTIFFS’ SECOND AMENDED ORIGINAL PETITION
FOR DECLARATORY JUDGMENT
TO THE HONORABLE COURT:
COME NOW plaintiffs, Texas American Federation of Teachers (Texas AFT) and Texas
State Teachers Association (TSTA) and file this petition for declaratory judgment pursuant to the
provisions of the Administrative Procedure Act, TEX. GOV’T CODE Section 2001.001 et seq. Texas
AFT and TSTA seek a declaration that three of the Commissioner of Education’s recent
administrative rules pertaining to the operation of charter schools in public school districts are
invalid and illegal.
In 2017, the Texas Legislature passed Senate Bill 1882. This legislation provides that if a
school district enters into a contract with a charter school operator to take over the operations of a
campus deemed low-performing under the state’s accountability measures, the district may qualify
to receive increased funding as well as relief from the academic accountability sanctions that
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would otherwise be imposed. See TEC § § 11.174 and 42.2511. Given the significant benefits
available, the legislature intended that there be strings attached to the arrangement, including
protections for the school district employees and students on the campus and regulation of the
performance contract between the district and the charter operator.
After SB 1882 was signed into law, the commissioner promulgated rules to implement the
legislation in accordance with Subchapter B of Chapter 2001 of the Texas Government Code. See
19 TAC § § 97.1075 and 97.1079. The initial version of the rules went into effect on April 4, 2018.
An amended version of the rules is scheduled to go into effect on September 1, 2019. The rules are
attached and incorporated herein as Exhibit A. Contrary to the Education Code, the
commissioner’s rules challenged in this lawsuit invalidly limit the number and type of charter
operators that must abide by the rules that were put in place to protect public school employees and
students in SB 1882 charter schools, relax the requirements that the school district and charter
operator need to satisfy before they can qualify for the benefits available under the law, and
overstep the commissioner’s authority.
I. DISCOVERY PLAN
1. Plaintiff intends for this suit to be conducted under Discovery Level 2, pursuant to TEX.
R. CIV. P. 190.3.
II. JURISDICTION and VENUE
2. The subject matter in controversy is within the jurisdiction of the district court.
3. Venue is proper in Travis County, Texas under Tex. Gov’t Code Section 2001.038.
Additionally, venue is proper in this court because the defendant Morath is an executive officer of
a state agency and Texas Education Agency is a state agency.

2

4. The amount in controversy exceeds the minimum jurisdictional limits of this Court.
Pursuant to Rule 47 of the Texas Rules of Civil Procedure, plaintiffs in good faith plead that at this
juncture, they seek non-monetary relief available under the Texas Government Code.
III. PARTIES
5. Plaintiff Texas AFT is a statewide labor organization that represents employees of
public school districts across Texas in matters related to their wages, hours, and terms and
conditions of employment. Texas AFT has over 65,000 members in Texas and is affiliated with the
American Federation of Teachers at the national level, as well as the AFL-CIO. As required of
labor organizations representing public employees in Texas, Texas AFT does not claim the right to
strike. Texas AFT has its principal place of business at 3000 S. IH-35, Suite 175, Austin, Texas,
78704-6536, in Travis County, Texas.
6. Plaintiff Texas State Teachers Association is (TSTA) is a state-wide, professional
association whose members are employed by the public schools of this State, and is affiliated with
the National Education Association. It exists to further the interests of public education by
strengthening, promoting, and protecting the rights and privileges of employees of public
education. To carry out its mission, TSTA has some 400 local affiliates throughout the state
which are made up of members in various school districts and counties across the state.
Participation of individual members of TSTA is not required with respect to the claims asserted or
the relief requested herein. The interests of TSTA members in public school districts of this state
will be affected by the regulations that have been adopted by defendants. The address of TSTA’s
principal place of business is 8716 N. Mopac Expressway, Austin, Texas 78759 in Travis County,
Texas.
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7. Defendant Mike Morath, Commissioner of Education, is, pursuant to Tex. Educ. Code
Section 7.055, the educational leader of the state and the executive officer of the Texas Education
Agency. He is charged with the responsibility of carrying out the duties imposed on this office by
the Texas Legislature, including the adoption of rules. He may be served with process at the Texas
Education Agency’s office in Travis County, Texas at 1701 North Congress, Austin, Texas 78701.
8. Defendant Texas Education Agency is the state agency created and charged with the
responsibility of carrying out the education functions of the state, as delegated by the legislature.
It may be served with process through the Commissioner of Education, 1701 North Congress,
Austin, Texas 78701.
IV. ASSOCIATIONAL STANDING
9. Collectively, Texas AFT and TSTA have over 100,000 members. The combined
membership of these two organizations easily exceeds the membership of any other organization
representing public school employees in Texas. Texas AFT and TSTA are interested in enforcing
and protecting the provisions of TEC Section 11.174(c) because its members work as teachers and
public school employees throughout the state, including in school districts which choose to enter
into SB 1882 charter arrangements. The commissioner places an invalid limitation on the types of
charter operators that would be subject to the teacher protection provisions set forth in
Section 11.174 (c), intrudes upon the prerogatives of local school districts to apply their own
policies to SB 1882 charter contracts, and prohibits appeals under TEC Section 7.057 of his
decisions regarding the charter operators’ eligibility for charter contracts. The application, or
threatened application, of the rules challenged herein interferes with or impairs, or threatens to
interfere with or impair, the legal rights and privileges of Texas AFT and TSTA members. Its
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members are vitally interested in ensuring that their existing contract rights are not adversely
affected by a SB 1882 charter contract, that they have a voice in the provisions to be included in the
performance contract, that they receive the benefits and protections of local district policies and
that the district and the charter operator satisfy the requirements spelled out in law and regulations
that govern their relationship. Thousands of their members are aggrieved by the actions of the
defendants and Texas AFT and TSTA bring this action on their behalf.
10. These organizations both have as one of their central purposes the protection of
employment rights and benefits of their members. This action is germane to that purpose.
11. Texas AFT and TSTA members who are aggrieved by the actions of the defendants
have standing to file this action on their own behalf.
12. Neither the claims asserted herein nor the relief requested requires the filing of
individual petitions or the participation of individual members as parties in this action.
V. FACTS
Texas Education Code provisions.
13. Under the Texas Education Code, the State of Texas provides annual academic
accountability ratings to its public school districts, charters and schools. When a school district or
individual campus demonstrates problems achieving the required performance results, the
Education Code provides the commissioner of education with the authority to order various levels
of interventions and sanctions.
14. If a district or campus is rated “Improvement Required” due to low performance on one
or more of the indices of performance, the commissioner intervenes. If a campus has an
unacceptable performance rating for three consecutive school years after the campus is ordered to
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submit a campus turnaround plan, the commissioner “shall order: 1) appointment of a board of
managers to govern the school district as provided by Section 39A.202; or 2) closure of the
campus.” TEC § 39A.111.
15. In 2017, Senate Bill 1882 was signed into law. The legislation creates a mechanism
through which school districts with such campuses, by entering into a charter contract with an
eligible entity, could potentially secure a reprieve from sanction options described in Paragraph
14, as well as obtain increased per-student funding from the state. To accomplish the objectives of
the legislation, the legislature added two sections to the Texas Education Code, Sections 11.174
and 42.2511.
16. School districts have had the authority to have campus charters within their school
districts since 1995. See TEC § § 12.051 – 12.065. The campus charter provisions in Subchapter C
of Chapter 12 of the Education Code provide the legal backdrop for SB 1882 charters because,
among other things, a district wishing to enter into this kind of arrangement must first grant the
entity a charter under Subchapter C, Chapter 12. TEC § 11.174(a) and 19 TAC § 97.1075(d). Thus,
all SB 1882 must operate under a Subchapter C campus charter.
17. Significantly, TEC Section 12.0522(d) in Subchapter C states: “Subchapter D [creating
and governing open-enrollment charter schools] applies to a campus granted a district charter
under this section as though the campus were granted a charter under Subchapter D, and the
campus is considered an open-enrollment charter school.” (emphasis added).
18. TEC Section 11.174(a) specifies the entities which are eligible for a SB 1882 charter
contract, including an existing Texas open-enrollment charter school or any of the other types of
entities listed in TEC Section 12.101(a): an institute of higher learning, a non-profit organization,
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or a governmental entity. See TEC § § 11.174(a) and 12.101(a)(1)-(4). After the district grants a
campus charter to the eligible entity, and the district and the entity enter into a performance
contract regarding the operation of the campus, the district submits the performance contract to
TEA for the commissioner’s determination about whether the proposed partnership qualifies for
the SB 1882 benefits.
19. The legislature placed a number of specific conditions upon school districts and
eligible entities attempting to qualify for benefits under SB 1882. Two provisions in Section
11.174(c) address employees’ interests directly. One of the provisions states that “[b]efore
entering into a contract [with the charter operator] as provided by this section, a school district
must consult with campus personnel regarding the provisions to be included in the contract
between the school district and the open-enrollment charter school.” Subsection (c) also provides
that “[a]ll rights and protections afforded by current employment contracts or agreements may not
be affected by the contract entered into between a school district and an open-enrollment charter
school under this section.”
Commissioner of Education rules.
20. The commissioner’s rules state that its provisions governing performance contracts
apply to open-enrollment charter schools and other entities eligible to serve as a charter partner
pursuant to TEC Section 12.101(a), including non-profit organizations, institutes of higher
learning, or governmental entities. TEA includes all those types of entities in its definition of
“operating partner,” an umbrella term that is used throughout the rules:
(b) Definitions. For purposes of this division, the following words and terms have
the following meaning, unless the context clearly indicates otherwise.
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(1) Operating partner- Either a state-authorized open-enrollment charter school or
an eligible entity as defined by TEC, Section 12.101(a)….
19 TAC § 97.1075(b)(1)(emphasis added).
The rule excluding non-profits and other eligible entities: 19 TAC Section 97.1075(d)(10).
21. The commissioner’s rules limit the teacher protection provisions in TEC Section
11.174(c) to open-enrollment charter schools, instead of applying the provisions to all the other
types of entities eligible for charter contracts, such as non-profits and institutions of higher
education. The rules provide:
(d) Performance contract. To contract to partner to operate under TEC, Section 11.174, the
independent school district’s board of trustees must grant the operating partner a campus charter
under TEC, Chapter 12, Subchapter C. The charter must include performance expectations
memorialized in a performance contract, as required by TEC, Section 12.0531. This performance
contract must include, at a minimum, the following provisions:
(10) an assurance that the district has consulted with campus personnel regarding
the provisions included in the performance contract and that the rights and protections afforded by
current employment contracts or agreements shall not be affected by this contract as required by
TEC, Section 11.174(c), unless the district is partnering with an entity described in TEC, §
11.174(a)(2)…
19 TAC § 97.1075(d)(10) (emphasis added).
The rule regarding local school district policies: 19 TAC Section 97.1075(d)(6).
22. The commissioner’s rules include a provision limiting the extent to which a school
district’s own policies apply to an SB 1882 charter operator. For other campus charters, the
Education Code states that a campus “is exempt from the instructional and academic rules and
policies of the board of trustees from which the campus is specifically exempted in the charter…”
TEC Section 12.054(1), Subchapter C of Chapter 12. Thus, according to the Education Code, a
district may choose not to apply its various local policies to charter contracts. If not specified, the
default is that the policies apply.
8

23. The commissioner’s rule for SB 1882 contracts is contrary to this statutory provision
because it mandates that the performance contract exempt the charter from its local policies unless
the district and charter operator specifically agree to apply them. The commissioner’s rules
provide that the performance contract contain:
(6) a contract term stating that the campus is exempt from laws and rules to the fullest
extent allowed by TEC, Chapter 12, Subchapter C, and is exempt from all district policies except
for laws, rules, and policies that are specifically identified as applicable to the campus in the
performance contract; …
19 TAC § 97.1075(d)(6)(emphasis added). The rule provides that the default is that local policies
do not apply. As stated, this is contrary to TEC Section 12.054(1). Further, since the policies
must be made a part of the performance contract that is then subject to the commissioner’s review
and approval before the SB 1882 benefits are made available, the commissioner has the authority
to reject the application of local policies.
The rule limiting appeals.
24. In TEC Section 11.174(m), the legislature granted authority to the commissioner to
administer Section 11.174, “including the requirements for an entity and the contract with the
entity, including the standards required by an entity to receive approval under Subsection (a)(2)
[governing the requirements of a performance contract].”
25. The commissioner’s rules include a provision that prohibit an appeal of the approval or
denial of the eligibility approval request under TEC Section 7.057. Section 7.057 is the statute that
gives a party who is aggrieved by the actions or decisions of any school district board of trustees
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the right to appeal to the commissioner, and then to Travis County District Court. The rules
provide, in pertinent part:
(e) Decision finality. The approval or denial of the eligibility approval request is a final
administrative decision by the commissioner and not subject to appeal under TEC, Section 7.057.
19 TAC § 97.1079(e). Section 11.174 does not grant the Commissioner the authority to restrict
administrative and judicial appeals in this fashion.
VI. CLAIMS
26. Plaintiffs incorporate by reference the preceding paragraphs as if repeated in full.
27. The commissioner’s rule, 19 TAC 97.1075(d)(10), violates established law. It is
contrary to TEC Section 12.0522(d), which specifically provides that a campus granted a district
charter is deemed, as a matter of law, to be an open-enrollment charter school “as though the
campus were granted a charter under Subchapter D.” The commissioner’s rule applies one set of
SB 1882 requirements to open-enrollment charter schools and another to other types of entities,
when TEC Section 12.0522(d) states that campus charters are to be considered open-enrollment
charters. When Section 11.174(c) provides for employment protections to be addressed in a
performance contract between a district and an “open-enrollment charter school,” this requirement
applies, as a matter of law, to a campus charter secured by other types of entities. Further, the
non-application of the employment protections in Section 11.174(c) to the array of other entities
that may qualify for SB 1882 contracts is contrary to other provisions in Section 11.174, as well as
the legislative history and purpose of SB 1882 and HB 1842, and leads to an absurd result. The
commissioner’s rule interferes with or impairs, or threatens to interfere with or impair, the legal
rights and privileges of Texas AFT and TSTA members under this statute, namely, to be consulted
regarding the provisions to be included in a SB 1882 performance contract between a charter
10

operator and a school district and to be guaranteed that their existing contractual rights are not
adversely affected.
28. The commissioner’s rule, 19 TAC Section 97.1075(d)(6), violates TEC Section
12.054(1), one of the campus charter provisions in Subchapter C, Chapter 12. A prerequisite for
entering into a SB 1882 contract is for the school district to grant the eligible entity a campus
charter, so the campus charter provisions in Subchapter C apply. See TEC § 11.174(a)(2) and
97.1075(d). Included in the provisions governing campus charters is a provision to the effect that
local school district policies apply unless they are specifically exempted in the charter. TEC
Section 12.054(1). Under the commissioner’s rule challenged here, the commissioner requires that
the SB 1882 performance contract include a provision that the campus is exempt from all local
policies except those identified in the performance contract. Not only does this create an opt-in
provision for local policies rather than the opt-out provision stated in Subchapter C, it also subjects
the inclusion of any local policies to disapproval by the commissioner through the performance
contract approval scheme. This rule interferes with or impairs, or threatens to interfere with or
impair, the legal rights and privileges of Texas AFT and TSTA members under Chapter 12,
Subchapter C, who benefit from the employment rights and benefits in local school district
policies. It is an invalid rule that illegally usurps the authority of local school districts to apply their
own local policies to SB 1882 arrangements and illegally subjects the rights and benefits of
plaintiff’s members, as provided for in local district policies, to unwarranted control by the
commissioner. Under TEC Section 7.003, “an educational function not specifically delegated to
the agency...under this code is reserved to and shall be performed by school districts...” In adopting
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19 TAC Section 97.1075(d)(6), the commissioner exceeded the bounds of his delegated authority
by violating a provision in the Education Code.
29. The commissioner’s rule, 19 TAC Section 97.1079(e) exceeds the commissioner’s
rule-making authority under TEC Section 11.174(m) and violates the plaintiffs’ rights under TEC
Section 7.057. The Commissioner’s rule interferes with or impairs, or threatens to interfere with or
impair, the legal rights and privileges of Texas AFT and TSTA members under TEC Section
7.057, namely, the ability to contest charter operator contracts that violate their employment rights.
VII. SUIT FOR DECLARATORY RELIEF
30. Plaintiffs seek a declaratory judgment as to the validity of 19 TAC Sections
97.1075(d)(10), 97.1075(d)(6) and 97.1079(e), pursuant to Tex. Gov’t Code Section 2001.038.
VIII. SOVEREIGN IMMUNITY DOES NOT BAR PLAINTIFF’S CLAIMS
31. Sovereign immunity does not bar plaintiffs’ claims for declaratory and injunctive
relief. Tex. Gov’t Code Section 2001.038 waives sovereign immunity.
IX. RELIEF REQUESTED
WHEREFORE, PREMISES CONSIDERED, plaintiffs respectfully request that:
1. The defendants be cited to appear and answer.
2. That the Court declare and determine that 19 TAC Section 97.1075(d)(10) is an invalid
and illegal rule that is null and void;
3. That the Court declare and determine that 19 TAC Section 97.1075(d)(6) is an invalid
and illegal rule that is null and void;
4. That the Court declare and determine 19 TAC Section 97.1079(e) is an invalid and
illegal rule that is null and void;
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5. That the Court order appropriate injunctive relief; and
6. That plaintiffs be awarded all other relief to which the Court may find it entitled.

Respectfully submitted,
DEATS, DURST & OWEN, P.L.L.C.
707 W. 34th Street
Austin, Texas 78705
(512) 474-6200
(512) 474-7896 - Fax
Email: mowen@ddollaw.com

/s/ Martha P. Owen
Martha P. Owen
State Bar No. 15369800
Russell Ramirez
State Bar No. 16503500
Texas State Teachers Association
8716 North Mopac Expressway
Austin, Texas 78759
(512) 476-5355 - Telephone
(512) 486-7045 - Telecopier
Email: russellr@tsta.org
ATTORNEYS FOR PLAINTIFFS
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the above and foregoing document has been
served to counsel of record herein _____ via first-class mail,

X

via eservice, _____ via

email, _____via certified mail, return receipt requested, _____ via facsimile on this the
of August, 2019, to wit:
Kara Holsinger
Assistant Attorney General
OFFICE OF THE ATTORNEY GENERAL OF TEXAS
Administrative Law Division
P.O. Box 12548, Capitol Station
Austin, Texas 78711-2548
Facsimile: (512) 320-0167
kara.holsinger@oag.texas.gov
Attorney for Mike Morath, Texas Commissioner of Education,
in his official capacity, and the Texas Education Agency

/s/Martha P. Owen
Martha P. Owen
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23rd day

