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DECISION OF THE COMMISSIONER 
Statement of the Case


Petitioner, Tommy Bledsoe, complains of the decision of Huntington Independent School District denying his grievance.  Joan Howard Allen was initially appointed as the Administrative Law Judge by the Commissioner of Education to preside over this case.  Subsequently, Joan Stewart was appointed substitute Administrative Law Judge.  Petitioner is represented by Daniel A. Ortiz, Attorney at Law, Arlington, Texas.  Respondent is represented by Wayne D. Haglund, Attorney at Law, Lufkin, Texas.

The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be granted. Exceptions and replies were timely filed and considered. 


This case concerns whether Petitioner who received stipends for teaching world geography and for serving as the social studies department chair for the 2002-2003 school year is entitled to receive those stipends for the 2003-2004 school year.  Petitioner contends that since Respondent did not inform him that he would not receive stipends for the 2003-2004 until after he could no longer unilaterally withdraw from his contract, that Respondent is required to pay him for those stipends for the 2003-2004 school year.  The Commissioner has held on a number of occasions that a school district cannot reduce compensation from one year to the next after the time when a teacher can no longer unilaterally withdraw from a teaching contract.  This principle applies to total compensation, not to each individual element of compensation.  Hence, Petitioner is entitled to receive for 2003-2004 school year, the same compensation that he received for the 2002-2003 school year because he was not timely informed that he would receive any reduction in total compensation.  

In this case, there are two documents that together constitute Petitioner’s 2002-2003 teaching contract.  The fact that two documents were used does not mean that there are two contracts.  All teaching duties must be covered by a teacher’s term contract.  Petitioner’s 2002-2003 term contract is composed of both the document entitled “One-Year Term Contract” and the memorandum of understanding.  Petitioner is entitled to receive for the 2003-2004 school year, the same total compensation that he received for the 2002-2003 school year.

The claim that the memorandum of understanding must not be a part of Petitioner’s term contract because it required work to be performed during Petitioner’s planning and preparation period also fails.  A teacher and a school district cannot contract so that a teacher will not have planning and preparation time.  Texas Education Code section 21.404 requires teachers to have a minimum amount of time for planning and preparation.  This is not a suggestion.  It is a mandate.  If planning and preparation time was just something that teachers and districts could negotiate over in creating a contract, a school district could simply determine that none of its contracts would offer planning and preparation time.  The lack of planning and preparation time would then be compensated for by whatever amount of total compensation that the district chose to offer.  But since planning and preparation time cannot be contracted away, the fact that the parties may have attempted to do so does mean that any activity done during Petitioner’s planning and preparation time is not a part of his 2002-2003 contract.  All teaching duties must be covered by a term contract.  

Findings of Fact


The following Findings of Fact are supported by substantial evidence and are the Findings of Fact that can best support Respondent’s decision:

1.
Petitioner was employed under a term contract by Respondent as a teacher at Huntington High School for the 2002-2003 school year.  
2.
A memorandum of understanding was entered into by Petitioner and Respondent for Petitioner to perform additional duties for which he received monetary compensation for the 2002-2003 year.
3.
The memorandum of understanding stated as follows:

This memorandum of understanding is to serve as an agreement between all parties involved in the salary adjustment for Tom Bledsoe. The aforementioned parties include Tom Bledsoe, Brian Morris, and Shirley Davis.  The conditions of this agreement are listed as follows:

1) Mr. Bledsoe will be given a $1500.00 stipend to be the Social Studies department chair.

2) Mr. Bledsoe will teach a World Geography class during his conference period in the third and fourth quads.

3) The aforementioned will be compensated by the following:



40,800 ~ 187 days = $218.10 per day



218.18 ~ 5 periods = $43.64 per period



43.64 x 95 days = $4145.80.
4) The $4145.80 is for teaching one additional class during his conference period in the 3rd and 4th quads.

5) The aforementioned resolution is for the 2002-2003 school year only and by no means constitutes or implies continuation of the agreement in future years.

6) Mr. Bledsoe is responsible for contacting Brian Morris, the high school principal and/or Willie Ricks the transportation director before May 29 to make arrangements for extra duties (pay) for the 2003-04 school year.  The agreement between the three parties will be sent to the superintendent for final approval.  No negotiations or discussion will occur after May 29.
4.
Petitioner was not informed that his teaching compensation for the 2003-2004 school year would be less than that received for the 2002-2003 school year, until after the 45th day before the first day of instruction of the 2003-2004 school year.

5.
Petitioner discovered that he would not receive his stipend for the 2003-2004 school year on the first day of instruction of the 2003-2004 school year.

Discussion
Background


Petitioner was a teacher at Respondent’s high school during the 2002-2003 school year.  Petitioner received monetary compensation to be the social studies department chair and for teaching a world geography class during the 2002-2003 school year.  Petitioner contends that Respondent should not have reduced his compensation for the 2003-2004 school year after the 45th day before the first day of instruction of the 2003-2004 school year.  Petitioner argues that his salary was reduced after he could no longer unilaterally withdraw from his contract with Respondent.  
Respondent states that the memorandum of understanding is outside of the teacher contract and that the memorandum states clearly on its face that it is a one year agreement for supplemental duties for which Petitioner received a stipend for the 2002-2003 school year only.  Additionally, Respondent states that Petitioner proposed to the superintendent that he be appointed department chair and that at the urging of Petitioner additional supplementary duties were found for Petitioner by the school administration as reflected in the memorandum of understanding.  Respondent states that Petitioner volunteered and agreed to give up his conference period to teach a world geography class during the grading period.  Respondent further argues that the school district is prohibited from assigning duties during the teachers’ conference period, therefore any duty accepted and performed during the conference period, as in the instant appeal, are of necessity, supplemental and outside the teacher contract.  Respondent argues that the need for this additional class existed only in the spring semester of the 2002-2003 school year because of student demand and unavailability of other certified teachers.  Respondent argues that Petitioner was not provided with any proposal or documentation indicating that he would teach the world geography class, be assigned as the social studies department chair, or receive the stipend for the 2003-2004 school year and that the memorandum of understanding clearly stated that it was for one year only.  Respondent states that the school district did not know whether or not the student numbers would justify another class being created until the beginning of the school year.  
Chapter 21 Teacher Contracts 
Texas Education Code section 21.002 provides that:

(a) A school district shall employ each classroom teacher, principal, librarian, nurse, or counselor under:

(1) a probationary contract as provided by Subchapter C;

(2) a continuing contract as provided by Subchapter D; or

(3) a term contract, as provided by Subchapter E.

Respondent argues that because the district is prohibited from assigning duties during a teacher conference period, any duty accepted and performed, are of necessity, supplemental and outside the teacher contract.  Respondent is correct in stating that the Texas Education Code prohibits a district from assigning teaching duties during the teacher planning and preparation time.  Tex. Educ. Code §21.404.  Chaffin v. Los Fresnos Independent School District, Docket No. 128-R10-1290 (Comm’r Educ. 1990); Strater v. Houston Indepeendent School District, Docket No. 129-R8-685 (Comm’r Educ. 1986).  Respondent further argues that because the school district is prohibited from assigning duties during the teacher conference period, any duty accepted and performed during the conference period, are of necessity, supplemental and outside of the teacher contract.  Additionally Respondent states that Petitioner proposed to the superintendent that he be made the department chair and that at the urging of Petitioner, additional supplementary duties were found for Petitioner by the school administration as reflected in the memorandum of understanding.  Respondent states that Petitioner volunteered and agreed to give up his conference period to teach a world geography class during the grading period.  Respondent states that the district merely accommodated Petitioner by providing supplemental duties outside of his teacher term contract.  
A district may not contract with a teacher to perform teaching duties during planning and preparation time.  The Texas Education Code requires teachers to be employed under Chapter 21 contracts for all teaching duties.  Tex. Educ. Code §21.002.  Socorro Education Association/TSTA/NEA v. Socorro Independent School District, Docket No., 039-R10-101 (Comm’r Educ. 2002).  There is no statutory exception provided for this requirement.  “If teaching duties were covered by a non-Chapter 21 contract, the teacher’s Chapter 21 contract could not be ended for something that occurred during the provision of teaching services provided as part of the non-Chapter 21 contract
”.  Id. Teaching cannot be separately contracted as a supplemental duty.  Id.  
A memorandum of understanding that is an agreement to perform teaching duties in exchange for monetary compensation is a teacher employment contract and subject to the provisions of chapter 21 of the Texas Education Code.  Because a district can only contract for teaching services by way of a Chapter 21 contract, and because the memorandum of understanding entered into by Petitioner and Respondent contracts for teaching services, the memorandum of understanding is by definition a teacher employment contract subject to the provisions of chapter 21 of the Texas Education Code.  Petitioner held a Chapter 21 term contract that included all of Petitioner’s teaching responsibilities.  Socorro Education Association v. Socorro Independent School District, Docket No. 039-R10-101 (Comm’r Educ. 2002).  
Planning and Preparation Time
The Texas Education Code states as follows:

§ 21.404. PLANNING AND PREPARATION TIME.  Each classroom teacher is entitled to at least 450 minutes within each two-week period for instructional preparation, including parent-teacher conferences, evaluating students' work, and planning.  A planning and preparation period under this section may not be less than 45 minutes within the instructional day.  During a planning and preparation period, a classroom teacher may not be required to participate in any other activity.

Teachers are entitled to a planning and preparation time and may not be required to teach a class during that time.  Chaffin v. Los Fresnos Independent School District, Docket No. 128-R10-1290 (Comm’r Educ. 1990).  Respondent states that Petitioner proposed to the superintendent that he be made the department chair and that at the urging of Petitioner additional supplementary duties were found for Petitioner by the school administration as reflected in the memorandum of understanding.  Respondent states that Petitioner volunteered and agreed to give up his conference period to teach a world geography class during the grading period and that the district was merely accommodating Petitioner’s request for supplemental duties. Respondent argues that because a district may not assign a teacher any duties during the planning and preparation time, any duties agreed to and performed by the teacher during that time must, by definition, be supplemental to the Chapter 21 teacher employment contract. Teachers performing classroom teaching duties are required to be employed under a Chapter 21 teacher employment contract.  Socorro Education Association v. Socorro Independent School District, Docket No. 039-R10-101 (Comm’r Educ. 2002).  There is no exception provided for teaching duties performed during the planning and preparation period.  Tex. Educ. Code §21.002; Tex. Educ. Code §21.404.  Performance of teaching duties during the planning and preparation duties is not permitted by the Education Code and is not an exception to the Chapter 21 teacher contract requirement.  
Reduction in Teacher Pay 

Respondent argues that the need for an additional class existed only in the spring semester of the 2002-2003 school year because of student demand and unavailability of other certified teachers.  Respondent states that the school district did not know whether or not the student numbers would justify another class being created until right at the time for school to start and that Petitioner was not provided with any proposal or documentation indicating that he would teach the world geography class, be assigned as the social studies department chair, or receive the stipend for the 2003-2004 school year.  

Section 21.210 of the Texas Education Code provides in pertinent part as follows:

§ 21.210. RESIGNATION UNDER TERM CONTRACT.  (a) A teacher 

employed under a term contract with a school district may 

relinquish the teaching position and leave the employment of the 

district at the end of a school year without penalty by filing a 

written resignation with the board of trustees or the board's 

designee not later than the 45th day before the first day of 

instruction of the following school year.  A written resignation 

mailed by prepaid certified or registered mail to the president of 

the board of trustees or the board's designee at the post office 

address of the district is considered filed at the time of mailing.

The purpose of Texas Education Code section 21.210 is to give teachers holding term contract a meaningful opportunity each year to decide whether they wish to continue employment with a district.  A district cannot unilaterally change material terms of a term contract, such as reducing a teacher’s total pay, after the 45th day before the first day of instruction of the next school year. If a school district does not inform a teacher that compensation under a Chapter 21 contract will be reduced until after teacher can no longer unilaterally resign from the Chapter 21 contract, then the district may not reduce the amount of the teacher’s compensation below that which the teacher actually received for the past school year.  This applies to total compensation for teaching duties.  Tex. Educ. Code §§ 21.105, 21.160, 21.210. 
Petitioner was not notified that he would not be teaching the world geography class, or performing the duties of the social studies department chair or receiving the related stipends for the 2003-2004 school year in accordance with the requirements set out in chapter 21.  If school districts could reduce teachers’ compensation after they could no longer unilaterally withdraw from their contracts, then teachers would not have a meaningful opportunity to decide whether they wished to continue employment.  Respondent was required to inform Petitioner of the reduction in pay for his teaching duties at least 45 days before the first instructional day of the new school year.  See Socorro citing; Guier v. Dallas Independent School District, Docket No. 213-R3-589 (Comm’r Educ. 1991).  Because Petitioner was not informed of a reduction in pay prior to the 45th day before the first day of instruction, Petitioner is entitled to the same compensation for the 2003-2004 school year that he received for teaching duties during the 2002-2003 school year including $4145.80 that Petitioner received for teaching the world geography class and $1500.00 Petitioner received for performing the duties of the social studies department chair.

Conclusion
Teaching duties must be contracted for under a Chapter 21 contract.  A memorandum of understanding that is an agreement for the performance of teaching duties in exchange for monetary compensation, is a teacher employment contract and subject to the provisions of chapter 21 of the Texas Education Code.  The Texas Education Code requires teachers to be employed under Chapter 21 contracts for all teaching duties.  Teachers are entitled to planning and preparation time.  There is no exception to the teacher employment contract requirement for teaching duties performed during the teacher planning and preparation time.  Petitioner’s world geography teaching stipend was a part of his Chapter 21 teaching contract.  Petitioner’s stipend for social studies department chair was part of his Chapter 21 teaching contract.  Because Petitioner was not informed that his compensation under his teacher contract would be reduced for the 2003-2004 school year until after he could unilaterally resign from his contract, Petitioner is entitled to the same compensation for his teaching duties that he received in the 2003-2004 school year that he received for teaching duties in the 2002-2003 school year.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction over this cause of action under Texas Education Code section 7.057.
2.
A classroom teacher, principal, librarian, nurse, or counselor must be employed under a probationary, term, or continuing contract.  Tex. Educ. Code § 21.002(a).  

3.
Chapter 21 contracts are contracts for all teaching duties.  Tex. Educ. Code §21.002.
4.
A teacher may not be assigned to teach a class during the planning and preparation time.  Tex. Educ. Code §21.404.
5.
There is no exception to the planning and preparation time requirement if the teacher volunteers and agrees to give up their planning and preparation.  Tex. Educ. Code §21.404.
6.
There is no exception to the teacher employment contract requirement if teacher is assigned to teach a class during the planning and preparation time.  Tex. Educ. Code §21.002; Tex. Educ. Code §21.404.
7.
A teacher may unilaterally resign from a term contract by giving written notice not later than the 45th day before the first day of instruction for the following school year.  Tex. Educ. Code § 21.210.
8.
Teachers holding a term contract must be given a meaningful opportunity each year to decide whether they wish to continue employment with a district.  Tex. Educ. Code § 21.210.
9.
If school districts could reduce teachers’ compensation after they could no longer unilaterally withdraw from their contracts, teachers would not have a meaningful opportunity to decide whether they wished to continue employment.

10.
If a school district does not inform a teacher that compensation under a Chapter 21 contract will be reduced until after teacher can no longer unilaterally resign employment from the district, then the district may not reduce the amount of the teacher’s compensation below which the teacher actually received for the past school year.  This applies to total compensation not the individual elements of compensation.  Tex. Educ. Code §§ 21.105, 21.160, 21.210.

11.
A memorandum of understanding agreeing to the performance of teaching duties in exchange for monetary compensation is a teacher employment contract and subject to the provisions of chapter 21 of the Texas Education Code.  Tex. Educ. Code §21.002
12.
The memorandum of understanding between Respondent and Petitioner for performing the duties of social studies department chair and teaching a world geography class during the 2002-2003 school year is a chapter 21 teacher employment contract.  Tex. Educ. Code § 21.002 
13.
Petitioner’s $4,145.80 stipend for teaching a world geography class was part of his 2002-2003 Chapter 21 teacher employment contract.  
14.
Petitioner’s $1500.00 stipend for social studies department chair was part of his 2002-2003 teacher employment contract.
15.
Because Petitioner was not informed that his compensation for the 2003-2004 school year under his term contract would be less than that received for the 2002-2003 school year under his term contract until after he could no longer unilaterally resign from his contract, Petitioner is entitled to the same compensation for the 2003-2004 school year that he received in the 2002-2003 school year for teaching duties under his teacher employment contract.
16.
Petitioner’s appeal should be granted. 
ORDER 

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, GRANTED. Petitioner is entitled to the same compensation for the 2003-2004 school year that he received in the 2002-2003 school year for teaching duties under his teacher employment contract.


SIGNED AND ISSUED this ________ day of _____________________, 2014.






______________________________________






MICHAEL WILLIAMS








COMMISSIONER OF EDUCATION  

Signed and issued on September 18, 2014 by Michael Williams, Commissioner of Education 
� The standard of review is explicated in Padgett-Bryant v. Sunnyvale Independent School District, Docket No. 071-R10-603 (Comm’r Educ. 2004).


� The exceptions to this would be if the teacher did something so serious that it did not matter whether the teacher was on duty or not, i.e. a romantic relationship with a student, or if the teacher was under a probationary contract, that contract could be terminated at the end of the contract term for something done during the non-Chapter 21 contract.
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