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Fifth Circuit.

Dwight HARRIS; Gene Martin, Plaintiffs—Appellants,
V.

VICTORIA INDEPENDENT SCHOOL DISTRICT; Paul Kornfuehrer, in
his official and individual capacities; Clay Cain, in his official and
individual capacities; Tvan Green, in his official and individual capacities;
Randy Pollard, in his official and individual capacities; Margaret Easley,
in her official capacity only; Reuban Murray, in his official capacity only;
Theresa Guitierrez, in her official capacity only; Robert P Brezina, in his
official and individual capacities, Defendants—Appellees.

No. 97—41015.
March 4, 1999.
Rehearing and Rehearing En Bane Denled July 6, 1999,

Synopsls
Teachers sued schoal district, superintendent and members of board of trustees for the

violation of their First Amendment rights. Summeary judgment for defendants was grantad by

the United States District Court for the Southem District of Texas, John D. Rainey, J., and
teachers appealed. The Court of Appeals, Duhé, Circuit Judge, held that: (1) transfer and
reprimand of teachers constituted adverse employment action; (2)teachers' speech was on
a matter of public concern; (3) teachers' Interest in free speech was not outweighed by
school district's interest in promoting the efficiency of the public services it performed; (4)
individual defendants werg not enfitled to qualified immunity, merely because a balancing
test was involved in court's First Amendmenit analysis; (5) members of board of trustees
ware nol entitled to absolute immunity on ground thelr actions in grievance hearing were
quasi-judicial in nature; and (6) board's action was an act that could faidy be said to
represent district's official policy hecause of the board’s status as a policymaker, for
purposes of liakility of the district under § 1983.

Reversed and remanded.

Jerry E. Smith, Circuit Judge, filed a dissenting opinion.

Change View
1 Federal Courts g Employment discrimination

Determination of whether a public employee's speach, which resulted in adverse
employment decision, was on a matter of public congern is reviewed de novo.

13 Cases that cite this headnote
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SELECTED TOPICS

Officers and Public Employses

Rights, Powers, Dutles, and Liabllitias
Tast of Public Officials Defense of Qualified
or Geod Faith Immunity

Freedom of Speech, Expression, and
rass

Amandmeant of Government Reslriction of
Speach of Public Employaas
Public School Teacher

Secondary Sources

Immunity of public officlals from
personal liabllity [n civii rights actions
hrought by public employees under 42
U.E.C.A, sat. 1983

B3 AL.R. Fed. 744 (Originally published in
1983)

...This annotation collacts and discusses
these federal cases which have considered
the immunity from personal liability of state or
local public officials in civil rights acticns
brought by public employ...

Flrst Amendment protection for law
enforcement employees subjected to
discharge, transfer, or discipline
because of speech

109 A.L.R. Fed. 9 (Originally published in
1992)

.. This annolation collects and anatyzes the
casas in which the courts have discussed or
decided whether, or under what
circumstances, there is First Amendment
protection for law enforcement emplovaes
sub...

Validity and construction of legisiation
conforting personal immunity on
public officers or employees for acts in
course of duty

163 A.L.R, 1435 (Orlgirally published In
1946)

...The reporied case far this annotation is
Hansen v. Raleigh, 381 lil. 536, 63 N.E.2d
851, 163 AL.R. 14265 (1945,

Seae More Secondary Sources

Briefs

Reply Brlaf of Plaintiffs-Appellants
Mable Galeh, Patrick Cockerham,
Diann Banks and Herbart Lenton

2014 WL 2434418

Mable CALER; Patrick Cockerham; Diann
Banks; Herbert Lenton, Plaintiffs - Appellants,
v. Doctor Terry GRIER; Houston Independent
School District, also known as Hisd;
Elizabeth Mata Kroeger; David Frizell; Esteban
Mgjlat, Defendants - Appelless,

United States Court of Appeals, Fifth Circuit
Mey 23, 2014

..Appellants Mable Galab, Patrick
Cockernam, Diann Banks, and Herbert
Lanton ("Appellants”} file this Reply to the
Response Brisfs of Appellees Doctor Terry
Crler {"Grier” or "Superintendent Grier");
Hou..,

Brlef of Amicl Curlae Government
Accountabllity Project, National
Employment Lawyers Association and
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2 Federal Civil Procedure G Presumptions

Constitutional Law & Retaliation
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On motion for summary judgment, the inferences to be drawn from the
underiying facts must be viewed in the light most favorable to the party opposing
the motion.

Constitutional Law & Farfeiture or relinquishmeant of rights

The government may not constitutionally compel persons to relinquish their First
Amendment rights as a condition of public employment. U.5.C.A. Const.Amend.
1.

8 Cases that cite this headnote

Constitutional Law &= Retaliation in general
Public employeses must satisfy four elements to recover for a First Amendment
retaliation claim: first, the employees must suffer an adverse employment
decision; second, the employees’ spesch must involve a matter of public
concern; third, the employees’ interest in commenting on matters of public
concern must outweigh the public employer's interest in promoting efficiency;
and fourth, the employees' spesch must have motivated the employer's action.
U.5.C.A. Const.Amend. 1.

120 Cases that cite this headnote

Constitutional Law G Discipline or reprimand

Education @ Causation

Public Employment = Causal connection; tempaoral proximity

Teachers suffered “adverse employment action” in response to their speech, for
purposes of First Amendment retaliation claim, where superintendent, in mid-
term, transferred one teacher to another high school to teach the same subjects
and the second teacher to an alternative learning center for disruptive students
ta teach subjects and grade levels he had not taught before, reprimanded both
teachers in their transfer letters, and included the letters in their personnel files.
U.S.C.A. Const.Amend. 1.

6 Cases that cite this headnote

Constitutional Law @® Retaliation

Federal courts should be extremely hesitant, in response to a teacher's First
Amendment retaliation clalm, to invade and take over in the area of education,
and a federal caurt is not the appropriate forum in which to seek redress over
facuity disputes conceming teaching assignments, room asslgnments,
administrative duties, classroom equipment, teacher recagnition, and a host of
ather relatively trivial matters. U.5.C.A. Canst.Amend. 1.

6 Cases that cite this headnote
Constitutlional Law % Retaliation
An employee's subjective perception that a demotion has occurred s not enough

to constilute an “adverse employment decision,” as an element of a public
employee's First Amendment retaliation claim, U.S.C.A. Const.Amend. 1.

6 Cases that cite this headnote

Constitutional Law &= public or private concern; speaking as “citizen”
In order for speech by public employees te enjoy constitutional protection from
retaliation by a public employer, the speech must involve a matter of public
concern, and to rise to the level of "public concem,” the employees must speak
primarily in their roles as citizens rather than as employees addressing mattars
only of personal concern. U.5.C.A. Const.Amend. 1.

20 Cases that cite this headnote

Association of Trial Lawyers of
Amerlca in Support of Respondent

2005 WL 1767695

Gil GARCETTI, st al., Petilioners, v. Richard
CEBALLOS, Respondent.

Supreme Court of the United States

July 22, 2005

..FN* Counsel of Racord for the Amici Curiae
FNA. This brief Is filed with consent of both
partles. Latters of consant are on file with the
Clork of this Court. No attomey for any party
has authored thi...

Brief of the Natlonal Association of
Counties, Council of State
Governmants, International
City/County Management Assoclation,
1.5. Conferense of Mayors, and
International Municipal Lawyers
Assoclation as Amici Guriae
Supporting Petltioners

2008 WL 2445508

Cordell PEARSON, Marty Gleave, Dwight
Junkins, Clark Thomas, and Jeffray Wright,
Pelitioners, v. Afion GALLAHAN,
Respondent,

Supreme Court of the United Slafes

June 13, 2008

...FIN* Counsal of Record for the Amicl Curiae
Amlci represent stete and Jocal goverments
and officials throughout the United States.
State and local governments are deaply
involvad in enforcement of the ...

See More Briefs

Trial Court Documents

Jackson v. Port Arthur Independent
School Dist.

2015 WL 13484436

Cynthia JACKSON, Plainkiff, v. PORT
ARTHUR INDEPENDENT SCHOOL
DISTRICT and Superintendent Johnny E.
Brown, Defendants.

Bistrict Court of Texas.

Mar. 27, 2015

..Came to be heard Defendants’ Plea to the
Jurisdiclion and Mation to Dismiss, on March
8, 2016 and having considered the amended
pleadings on fils, evidence and argument, the
Caourt finds the folowling: ...

The Texas Taxpayer & Student
Falrness Coalition v, Williams

2014 WL 4254969

THE TEXAS TAXPAYER & STUDENT
FAIRMESS COALITION, at al; Cathoun
County LSD, et al; Edgewood 1SD, et al; Fort
Bend [SD), et al.; Texas Charter School
Assotiation, st al., Plaintiifs, Joyce
COLEMAN, ot al., Intervenors, v. Michael
WILLIAMS, Commissloner of Education, in
his Official Capacity; Susan Combs, Texas
Comptrolter of Public Accounts, in her Official
Capacity; Texas State Board of Education,
Defendants.

District Court of Texas,

Aug. 28, 2014

...Based on the testimonial and docwmnentary
evidenca In the record, this Court makas the
following findings of fact and concluslons of
law: This Court held a forly-five day trial
between October 22, 2012 ...

Alejandro GARCIA, Plaintiff, v. THE
COUNTY OF EL PASO, and Leo
Samaniego, Defondants.

2002 WL 34100930

Alsjandre GARCIA, Phaintiff, v. THE COUNTY
OF EL PASO, and Leo Samanisgo,
Defendants,

District Court of Texas,

Oct. 22, 2002

...0On this day, the Court consldered the
“Mation for Reconsideration of Defendants’
[sic]Motion for Summary Judgment [sic]”
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Constitutional Law %= Public or private concern; speaking as “citizen”

Harns V. Vlctona Independent School Dist. | Cases | Texas | Westlaw

{"Motlon to Recensidar”) filed by Defendant

Constitutional Law @ Public or private concern; speaking as “citizen” - Gounty of El Paso {"Defendant El Pas...
Court looks to the content, form, and context of a public employea's spesch, as
revealed by the whola record, in determining whethar the speech addressas a
matter of public concern, protected by the First Amendment, and determining
whether speech mesis this threshold is a fact specifis analysis, U.S.G.A.
Const.Amend. 1.

See More Trial Court Documents

16 Cases that cite this headnote i

Constitutional Law &= Public or private concem; speaking as “citizen”
Education @ Protecled activities in general

Public Employment & Protected activifies

Teachers' spaach, as result of which they suffered adverse employment action,
was an a matter of public concern, for purposes of First Amendment retaliation
claim, where teachers, as slected representatives of the faculty at meeting of
committee formed by superintendent to create an improvemeant plan for high
school In response to faculty's concerns about principal, told supsrintendent that
many of the faculty believed the principal was not following the improvement
plan, that her replacement was necessary to alleviate the problems, and that the
faculty would revolt if superintendent did not do something, and comments were
made against a backdrop of widespread congern In the community. U.S.C.A.
Const.Amend. 1.

14 Cases that cite this headnote

Constitutional Law &% Mixed public and private speech

A public employee's speech may contain an element of personal interest and yet
still qualify as speech on a matter of public concern, for purposes of a First
Amendment retaliation claim. U.S.C.A. Const.Amend. 1,

23 Cases that cite this headnote

In determining whether teachers’ interest in free speech an a matter of public
concerm outweighed the interest of the school district, as an employer, in
promoting the efficiancy of the public services It performed through its
employees, for purposes of teachers' First Amendment retaliation claim, court
should examine whether the speech was likely to generate controversy and
disruption, impeded the school's general performance and operation, and
affected working relationships necessary to its proper functioning, U.S.C.A.
Const.Amand. 1.

59 Cases that cite this headnote

Constitutional Law & Employees

Education @ Protected activities in general

Public Employment &= Protected activities

Teachers' interest in free spesch when they, as elected representatives of the
faculty at meeting of committee formed by suparintendent to create an
improvement plan for high school, toldt superintendent that many of the faculty
believed the principal was not following the improvement plan and that har
replacement was necessary to alleviate the problems, was not outweighed by
schoal district's interest in premeting the efficiency of the public services it
performed, where there was no evidence that the speech disrupted the school's
operations or parformance and, in fact, the improvement plan spacifically
designated thal the content of the meetings was to be confidential, and teachers'
speach and actions throughout the turmoeil at schoal indicated their intent to
improve the situation at the school rather than abandan the goals of the
committee and the improvement plan. U.S.C.A. Const.Amend. 1.

3 Cases that cite this headnote

I3



2/10/23, 9:27 AM Harris v. Victoria Independent School Disk. | Cases | Texas | Westlaw

14 Public Employment &= Discretionary function immunity
“Cuglified immunity” shields certain public officlals performing discretionary
functions from civil damage liability if their actions could reasonably have been
thought consistent with the rights they are alleged to have violated, i

6 Cases that cite this headnote
45 Civil Rights &% Good faith and
law; motive and intent, in general
Whether a public officlal ls entitied to qualified immunity is a two step inquiry: the
first quastion is whether the plaintiff alleged the violation of a clearly established
constitutional right, and the second question is whether the officlal's conduct was
objectively reasonable in light of clearly established constitutional law. .

reasonableness; knowledge and clarity of

13 Cases that cite this headnote

16 Education % Protected aclivities in general
Public Employment @ Pprotacted activities
Schod! officials were not insulated from their unconstitutional conduct in
retaliating for teachers' protected speech, under doctrine of qualified immunity,
merely because a balancing lest was involved in court's analysis in determining
that a constitutional viclation ocourred. U.S.C.A. Const.Amend. 1.

1 Case that cites this headnote
17 Civil Rights = Employment practices :
Members of school district board of trustees were not entiiled to absolute
immunity from teachers' claim of retaliation for protected speech on ground their
actions in gtievance hearing reviewing the teachers' transfer were quasi-judicial .
in nature; qualified immunity affards them sufficient protection in this situation. }

"_‘:““_'““3" Casos WAt sitgthig heddingte — —— = " T s e T e e e e
18 Public Employment @ Judicial immunity
Court examines the character of a governmental officer's duties and the
relationship to the parties when determining whether he is entitled to absolute
immunity applicable to judicial acts.

2 Cases that cile this headnote
19 Public Emplioyment @“ Judigial immunity
The following six factors are characteristics of the judicial process and are ;
instructive In determining whether government officials are entitled to absolute
immunity on ground they were performing judicial acts, but no factor is
contraliing and the fist of considerations Is not intended to be exclusive: (1) the
need to assure that the individual can perform his functions without harassment
or intimidation; {2) the presence of safeguards that reduce the need for private
damages actions as a means of controlling unconstitutional conduct; {3}
insulation from political influence; {4} the importance of precedent; (5) the
adversarlal nature of the process; and (6) the correctability of error on appeal.

3 Cases that cite this headnote

20 Civil Rights &= Employment praciices
The action of school district's board of trustess in affirming superintendent's
decision to transfer teachers In retaliation for their speech was an act that could
fairly be said to represent district's officlal palicy hecause of the hoard's status as
a policymaker, for purposes of liability of the district under §1983.42 U.5.CA. §
1983,

12 Cases that cite this headnote
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21 Civil nghts @m Governmental Ordinance, Policy, Practice, or Custom
A municipality may be held liable under § 1983 when execution of a its policy or
custom, whather made by its lawmakers or by those whose edicts or acts may
falrly be said to represent officlal policy, inflicts the injury. 42 U.S.C.A. § 1983,

7 Cases that cite this headnote

Attorneys and Law Firms
218 Martha Powell Owen, Austin, TX, for Plaintiffs-Appellants.

Arturo Gabriel Michel, Philip D. Fraissinet, Bracewall & Patterson, Houston, TX, for Victoria
Indepandant Schacl Dist., Easley, Murray and Guitierrez,

*219 Roger D. Hepworth, Virgil Jay Youngblood, Henslee, Fowler & Hepworth, Austin, TX,
for Kornfuehrer, Cain, Green, Pollard and Brezina.

Mark Craig Rains, Victoria, TX, for Brezina.
Appeal from the United States District Gourt for the Southern District of Texas.

Before SMITH, DUHE and WIENER, Circuit Judges.

Qpinion
DUHE, Circuit Judge:

This appeal arises from the reprimand and transfer of two teachers at Victoria High School
("WHE"), Dwight Harris and Gene Martin (collectively “Plaintiffs”), as a result of their speech
at a December 8, 1995 committee meeting. Robert Brezina, Superintendent of the Victoria
Independent School District ("V1SD™), reprimanded the Plaintiffs and transfarred them to
different campuses during the 1994-95 school year because of their speech. After the VISD
Board of Trustees affirmed Superintendent Brezina's decision, the Plaintifis sued Brozina,

members of the Baard !, and VISD (collectively “Defendants™), alleging that they were
transferred and reprimanded in violation of their First Amendment rights. The district court
granted the Defandants’ Motion For Summary Judgment on the ground that the Plaintiffs
did not speak on a matter of public concern, and the Plaintiffs appealed. Because we hold
that the Plaintiffs engaged in protected speech, the Defendants are not entitled {o qualified
or absolute immunity, and the Board of Trustees' actlons were pursuant to official policy, we
reverse and remand for further proceedings.

BACKGROUND
In the beginning of the 199698 school year, there was an escalating conflict at VHS
concerning the performance rating of the school and its principal, Melissa Porche. At the
same time, Harris and Martin's colleagues elected them faculty representatives of VHS's
site based decision-making committee ("SBDM"). The SBDM is part of a program created
by the Texas Legislature to improve the quality of public schools through increased input

from multiple sources. 2 Each SBDM includes faculty representatives, parents, community
members and business representatives.

In the fall semester, Harris and Martin met with Brezina and expressed the faculty's
concerns about Principal Porche and gave Brezina a memorandum oullining them. As a
result of this meeting, Superintendent Brezina hired a consultant to work with the SBDM,
the faculty and Porche to Improve the situation. After Brezina received the consultant's
report, he formed a sth-committee of the SBDM to create an Improvement plan for VHS,
Brezina appointed all of the faculty members who were SBDM members, including Harris
and Martin, to serve on this newly formed Internal Component Committee (“1CC").

The ICC distributed its improvement plan in Mid-October, but by the December &, 1995
meeting of the ICC the situation at VHS had nof improved. Part of the Decamber 8th
meeting was set aside to discuss the implementation of the improvemen plan and its
progress. Harris raported that many of the faculty members felt Porche was not following
the plan, and that VHS needed a new principal to improva the situation. Martin agreed and
added If Brezina did not do something, the facully would revolt. Martin and Harrls also
called individual ViSD Trustees relaying the same message.
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After the December 8th meeting, Brezina reprimanded both Plaintiffs and {ransferred Harris
to another high school ta teach the same subjects and Marlin to a guidance center to teach
new subjects to middle school students. The VISD Board of Trustees affirmed Brezina's
decision in a grievance hearing.

Adter the Board's affirmance, the Plaintiffs sued, alleging the transfers were in retaliation
“220 for their exercise of protected speech. The district court granted the Defendants'
Motien For Summary Judgment ruling that while the Plaintiffs' transfer was an adverse
employment decision, they had not spoken on a matter of public concem. The Plaintiffs
appealed.

DISCUSSION

I First Amendment Claim

The Plaintiffs contend their speech was on a matter of public concern. The Defendants
argue the Plaintifis' speech was not on a matter of public concern, and alternatively, that the
Plaintiffs did not suffer an adverse employment decision.

1 2 This court reviews the district court's determination de novo. See La.
Bricklayers & Trowel Trades Pension & Welfare Fund v. Alfred Miller General Masonry
Contracting Co., 157 F.3d 404, 407 (5th Cir.1998); see afso Willis v. Roche Biomedical
Laboratories, Inc., 61 F.3d 313, 315 (5th Cir.1995). We must determine whether the
pleadings and other summary judgment evidence demonslrate there is no genuine issue as
to any material fact, and whether the Defendants are entitled to judgment as a matter of
law, Id. at 315. The inferences to be drawn from the underlying facls must be viewed in the
light most favorable to the party oppesing the metion. See Victor v. McEfveen, 150 F.3d
451, 454 (5lh Cir.1998) {citing United States v. Digbold, Inc., 369 U.S. 654, 655, 82 S.Ct.
993, 8 L.Ed.2d 176 (1962)).

3 4 The government may hat constitutionally compe! persons to relinquish their
First Amendment rights as a condition of public employment. E.g., Keyishian v. Board of
Regents of the Univ. of the State of N.Y., 385 U.S. 580, 87 5.Ct. 675, 17 L.Ed.2d 629
{1967). The Plaintiffs must satisfy four elements to recover for a First Amendment T
retatiation claim. First, the Plaintiffs must suffer an adverse employment decision. See
Harrington v. Harris, 118 F.3d 359, 365 (5th Cir.1997). Second, the Plaintiffs' speach must
involve a matter of public concem. See Thompscrt v. Cify of Starkvilte, 901 F.2d 456, 460
{5th Cir.1990) (citing Connick v. Myers, 461 U.S, 138, 147, 163 S.Ct. 1684, 75 L.Ed.2d 708
{1963)). Third, the Plaintiffs' interest in commenting on matters of public concern must
outweigh the Dafendants’ interest in promoting efficiency. /d. (citing Pickering v. Board of
Education, 391 U.S. 563, 568, 88 S.Ct. 1731, 20 L.Ed.2d 811 {1268)). Fourth, the Plaintiffs'
speech must have motivated the Defendanis' action. Id. (citing Mt. Heafthy City Schoof Dist.
v. Dovle, 429 U.S. 274, 287, 97 S.CL 568, 50 L.Ed.2d 471 (1977)). Because it is undisputed
that Plaintiffs’ transfers and reprimands were motivated by the Plaintiffs’ speech at the

December 8th meeting, we address only the first three requirements specifically. 3

A. Did the Plaintiffs suffer an adverse employment action?

5 Superintendent Brezina, in mid-term, transferred Harris to another high school to
teach the same subjects and Martin to an alternative learning center for disruptive students
{o teach subjects and grade levels he had not taught before. Additionally, Brezina
reprimanded the Plaintiffs In their transfer letters, and included the letters in the Plaintiffs'

personnel files.* Subsequently, the Board of Trustees affirmad Brezina's actions in a
grievance hearing.

6 The district court held that these facts constituted an adverse employment decislon,
and we agree. We recognize that federal courts should be extremely hesitant to invade
and take over” in the area of education; a federal court is not the appropriate forum in which
to seek redress over *221 "faculty disputes concerning teaching assignments, room
assignments, administrative dutles, classroom equipment, teacher recognition, and a host
of other relatively trivial matters.” Dorselt v. Board of Trustees for State Colfeges &
Universities, 940 £2d 121, 123-24 {5th Cir.1991) (clting Connick v. Myers, 481 L.3. 138,
138-39, 103 5.Ct. 1684, 75 L.Ed.2d 708 (1983)). Howsver, we have repeatadly held that
reptimands and demotions constitute adverse employment decisions. See Benningfield v.
City of Houston, 157 F.3d 389, 377 (5th Cir.1998) (noting that a formal reprimand
constitutes an adverse employment decision); Harrington, 118 F.3d at 365 ("Adverse
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employment actions are discharges, demotions, refusals to hire, refusals to promote, and
reprimands."} (citing Plerce v. Texas Dep't of Crim. Justice, Inst. Div, 37 F.3d 1146, 1149
{5th Cir.1994)).

7  We also recognize that “a plaintiff's subjective parception that a demotion has
oceurred is not enough” to constitute an adverse employment decision, Forsyth v. Gity of
Dailas, 81 F.3d 769, 774 {5th Cir.1996). However, the record reflects that the Plaintiffs’

transfers, viewed objectively, constitute a demotion, 3 Superintendent Brezina testified that
he intended the transfars to be disciplinary in nature, and that he merely reprimanded

another faculty member because her actions were not as serious as the Plaintiffs. 8
Additionally, both Brezina and Board of Truslees member Gutlerrez testifled that they could
not recall a mid-term Involuntary iransfer of a teacher at VHS, except in one instance which

resulted fram a reduction in force order.” Gutierrez further testified that the transfers
branded the Plaintiffs as “troublemakers” and "not team players.” Taken together, we agree
with the district court that these reprimands and transfers constitute adverse amployment
decisions.

B. Was the Plaintiffs' spesach on a matter of public concern?

8 9 10 “In order for speech by a public employee to enjoy constitutional
protection from retaliation by a public employar, the speech must involve a matter of public
concem.” Denton v. Morgan, 136 F.3d 1038, 1042 (5th Cir.1998) (citing Connick v. Myers,
481 U.5. 138, 147, 103 8.Ct. 1684, 76 L.Ed.2d 708 (1983)). To rise 1o the level of public
concern, the Plaintiffs' must speak primarlly in their roles as citizens rather than as
employess addressing mattars only of personal cancern. See id. {internal citations omitted).
We look to the content, form, and context of the speech, as revealed by the whole record,
in determining whether the Plaintiffs' speach addresses a matter of public concern. Ses
Connick, 461 1.5, at 147-48, 103 5.Ct. 1684; see also Benningfield, 167 F.3d at 375.
Determining whether speech meets this threshold is a fact specific analysis. See
Thompson, 801 F.2d at 461-62, Examining the Plaintiffs' speech in light of the above
considerations, we hold that the Plaintiffs’ speech was on a matter of public concern.

Brezina testified that he transferred and reprimanded the Piaintiffs as a result of their
speech and actions at the December 8th ICC meeting. The Plaintiffs alleged at this meeting
they told Brezina that many of the faculty believed Principal Porche was not following the
improvement plan, that her replacement was necessary to alleviate the problems, and that

the faculty wauld revolt If Brezina did not do something. 8

*222 The Plaintiffs emphasize that the context and form of their speech indicate it was on a
matter of public concern. They contend that they spoke at the meating as elected
representatives of the faculty, and that they simply communicatad the views of the faculty to
the administration in compliance with their duties as commitiee members, The Plaintiffs
point out that the stated purpose of the ICC's meeting was to check the progress of
implementing the improvement plan. They argue that when they gave feedback as
requested, Breziha punished them because he did not fike their message.

The Defendants argue the Piaintiffs spoke anly in their role as employees, and that thelr
spaech was mere criticism of thelr immediate supervisor's administration of the school. The
Defendants interpret our cases as holding that when a public employee speaks in his role
as an emplayee, his speech may only be considered on a matter of public concern If it
invalves the report of corruption or wrongdeing to higher authorities, They argue that
because the Plaintiffs' speech does nat fali within that fimited exception, their speech is not
on a matter of public concern,

The Plaintiffs' speech does not fit neatly within any of the factual scenarios in which we
have held speech involved a mattar of public concern. The Plaintiffs rely on cases where
we have held that an employee's testimony before a fact-finding or adjudicatory body is
inherently a matter of public concemn. See Johnston v. Harris County Flood Control District,
869 F.2d 1585, 1577 (5th Cir.1989); Reevas v. Claiborne County Bd. OF Educ., 828 F.24
1006, 1100 (5th Ci~.1987).® While the Piaintiffs were not faced with the cholce of perjuring
themselves or losing their job, they were faced with the chaice of gither telling the truth and
fuffilling their duty as commitiee members or keeping silent and frustrating their purpuse
and function on the committea. See Victor v. MecElveen, 150 F.3d 451, 458 (5th Clr.1998) (
“Wlhen an employee speaks in response to an invitation and on a matter pertinent to that
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request, the context factor weighs in his favor.”) By protecting the Plaintiffs’ speech when
the administration requested them, as committee members, {0 speak truthfully on the
schoal's progress, we are protecting “the integrity of the truth seeking procoss.” See Green,

105 F.3¢ 882, 886 (3rd Cir.1997). 10

1 An employes's speech may contaln an element of personal interest and yet still
qualify as speech on a matter of public concern. See Benningfield, 157 F.3d at 375; see
also Thompson, 901 F.2d at 463-65. The Plaintiffs cerlainly had an interest in their speech
as employees, because they could not help but benefit as teachers from the improvement
of the educational environment at VHS, However, they also had strong interests as
committee members in achieving the goals the committes set for itself and the school. The
Defendants did noi peint to any evidence of an underlying personal dispute between the
Plaintiffs and Principle Parche. There is no evidence thal the Plaintiffs’ speech merely
concerned an smployment related squabble with their supervisor. in fact, there is evidence
fo the conirary, establishing that both Plaintiffs were constantly involved In attempts to raise
the level of education at VHS.

Another factor considered in detarmining whether speech Is on a matter of public concem is
whether the comments were made against a backdrop of widespread debate in the
community. See Tompkins, 26 F.3d 603, 607. Several board members testified that faculty
members and parents called board members with concems about VHS. Board of Trustees
member Margaret Easley testified that people even stopped her at the grocery store and
church with concerns about the situation at VHS. Additlonally, the local newspaper ran a
story indicating the low performance rating VHS received from the Texas Department of
Education. In light of the above considerations, we hold *223 that the Plaintiffs did speak on
a matter of public concern and reverse the district court.

C. Pickering Balancing

12  We must next consider whether the Plaintiffs' interest In free speech outweighs “the
interest of the state, as an employer, In promoting the efficiency of the public services it
performs through its employees.” Victor, 150 £.3d at 457 {citing Pickering, 391 U.S. at 568,
88 S.Ct. 1731.) In striking this balance we should examine whether the spesch was likely to
generate controversy and disruption, impeded the school's general performance and
operation, and affected working refationships necessary to the department's proper
functioning. See Brawner v. Richardson, 855 F.2d 187, 192 (5th Cir.1988) {citing Pickering,
391 LLS. at 56973, 88 5.Ct. 1731).

13 The Defendants argue that the Plaintiffs' speech demonstrated their lack of
commitment fo the improvement plan, therefore jeopardizing the plan's success. They
assert Brezina was justified in removing the Plalntiffs from VHS's campus to allow the
improvement plan to effectively resolve the problems on campus.

The Defendants do not offer any evidence that the Plaintiffs' speech disrupted the school’s
aperations or performance. |n fact, the improvement plan specifically designated that the
content of the IGC meetings was to be confidential. The events on the campus after the
Plaintiffs' transfer indicate that Brezina's conclusion was Incorrect. Ultimately, both Brezina
and Principal Porche were removed from VHS's campus. The Plaintiffs' speech and actions
throughout the turmoit at VHS indicate their intent to improve the situatlon at the school
rather than ahandon tha goals of the committee and the improvernent plan. For the above
reasons, we strike the balance in favor of the plaintiffs' interest in free speech.

1. Immunity

A, Qualified Immunity

The Defendants argue as an alternative that their qualified immunity supports the district
court's grant of summary judgment, even if Plaintiff's speech is protected and they did
suffer an adverse employment dacision. The district court did not reach the issue.

14 15 Qualified immunity shields certain public officials performing discretionary
functions from civil damage lability if their actlons could reasonably have been thought
consistent with the rights they are alleged to have violated. Duckeif v. Gity of Gedar Park,
950 F.2d 272, 279 (5th Cir.1992) (citing Anderson v. Creighton, 483 U.S. 635, 638, 107
S.Ct. 3034, 97 L.Ed.2d 523 (1987)). Whether a defendant is entitied to qualified immunity is
a two step inquiry. See Hayter v. City of Mount Vernon, 154 F.3d 268, 274 (5th Cir. 1998},
The first question Is whether the plaintiff alleged the violation of a clearly established
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constitutional right. See Siagert v. Gilley, 500 U.S. 226, 232, 111 8.Gt. 1789, 114 L.Ed.2d
277 (1991). The second question Is whether the defendant’s conduct was objectively
reasonable in light of clearly established canstiiutional law. See Hayter, 154 F.3d at 274.
“Even if a defendant's conduct actually violates a plaintif's constitutional right, the
defendant is entitled to qualified Immunity if the conduct was objectively reasonable.”
Ducketf, 950 ¥.2¢ al 280.

The Defendants contend they are entifled to qualifisd immunity because the law concemning
the Plaintiffs' type of spesch was not clearly established at the time of their conduct. They
argue that a right can rarely be considered clearly established when the [aw requires the
balancing of interests in determining whether the Plalntiffs' speech is constitutionally
protected. Ses Medina v. City and County of Denver, 960 F.2d 1483, 1498 {(10th Cir.1992);
Borucki v. Ryan, 827 F.2d 8386, 848 (1st Cir.1987). The Defendants assert they shauld not
be punished for making an incorrect judgment call in this particular case. The Plaintiffs
argue thera does not have to be a case diractly on polnt for the law to be deemed clearly
established, and that existing employee speech law was clearly established under these
facts. See Anderson v. Creighton, 483 U.S, 635, 640, 107 $.CL. 3034, 97 L.Ed.2d 523
(1987) ("this is nat to say that an official action is protected by qualified Immunity unless the
vety action in *224 question has previously been held unlawful.”); see also Hassan v.
Lubbock Indep. Sch. Dist,, 556 F.3d 1075, 1079 (5th Cir.1995).

16 The Defendants are not insulated from thslr unconstilutionat conduct merely because
a batancing test is involved in our analysis. While employee speech cases are a likely
vehicle for varled fact scenarlos, the law Is clearly established that a “mix of public and
private speech” may be constitutionally protected. Benningfield, 157 F.3d at 375; Warnock
v. Pecos County, Texas, 116 F.3d 776, 782 (5th Cir.1897) (“a public employee can make a
single statemant both as an employee and as a citizen.”)

B. Absolute Immunity

17 Board of Trustees Defendants Cain, Kornfushrer, Pollard and Green argue they are
entitled to absolute immunity because thelr actions in the Level Il Grievance Hearing
reviewing the Plaintiffs’ transfer were quasi-judicial in nature, For the following reasons, we
hold that the Board Member Defendants are not entitled to absolute immunity.

18 19 “ltis generally understood that & judge, and those similarly situated, have
absolute immunity for judicial acts.” Mylett v. Mullican, 992 F.2d 1347, 1352 (5th Cir.1993).
We axamine the character of a governmental officer's duties and the relationship to the
parties when determining whether he is entifled to absolute immunity. /4. (citing Stump v,
Sparkman, 435 U.S, 349, 98 8.CL. 1099, 55 £.Ed.2d 331 (1978)). *If the functions are of a
Judicial nature then we must welgh the costs and benefits of danying ar affording absolute
immunity.” O'Neal v. Mississiopi State Board of Nursing, 113 F.3d 62, 65 {5th Cir.1897). The
following six factors are characteristics of the judicial procsss and are instructive in
determining whether the Defendants are entitled to absolute immunity: (1) the need to
assure that the individual can perform his functions without harassment or intimidation; {2}
the presence of safeguards that reduce the need for private damages actions as a means
of controlling unconstitutional conduct; (3) Insulation from political influence; (4) the
importance of precedent; (5) the adversarial nature of the process; and (8) the cotrectabillty
of error on appeal. See id. (citing Cleavinger v. Saxner, 474 .S, 193, 202, 105 S.CL. 488,
88 L.Ed.2d 507 (1985)). “No one factor is contralling and the list of considerations is not
intended to be exclusive.” Myfett, 992 F.2d at 1353.

The Defendants rely on Hemandez v. Hayes, 931 S.W.2d 648 (Tex.App.~—San Antonio,
1996, writ denied), argulng that the Texas schoc! board grievance procedures are quasi-
judicial, therefore entitling the Board of Trustees Defendants 1o absolute immunity,
Hermandez dealt with the absolute privilege under Texas law granted to a witness testifying
In a quasi-judicial proceeding against civil Hability for defamation. While the court held that
the grievance procedures were quasi-judicial In nature, it analyzed the procedure using
different factors from the federal rule. See Hsrnandez, 931 S.W.2d at 652.

The Plaintiff's rely on the Supreme Court's decision denying absolute immunity fo scheal
board members in Wood v. Strickland, 420 U.S. 308, 320, 85 S.Ct. 992, 43 L.Ed.2d 214
(1975). The Court held that affording absolute immunity to school board members was
unwarranted "since It would not sufficiently increase the ahility of school officials to exercise
their discretion in a forthright manner to warrant the absence of a remedy” for constitutional
violations, Wood, 420 U.S. at 320, 95 $.CL. 982
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While Wood dealt with a school board's discipline of a student, at least one other circuit has
extended this halding to deny absolute immunity to school boards' decisions concerning a
faculty member's employment. See Stewart v. Baldwin County Board of Education, 908
F.2d 1499, 1507-08 (11th Cir.1990) (holding the Court's ruling precludes an extension of
absolute immunity to board members' decision to terminate faculty member). Additionally,
the record indicates that the school board members ware elected, illustrating that they are

not insulated from political forces as are appainted governmental officials, ' While it is
important that the *225 school board members are able to make decisions “free from the
threat of incurring personal lighility for every decision they hand down”, O'Neal, 113 F.3d at
66, we helieve that qualified immunity affords them sufficient protection. For the above
reasons, we hold the Defendants are not entitied to qualified immunity.

Ili. VISD's saction 1983 liability

20 VISD alternatively contends the Plaintiffs failed to demonstrate that constitutional
violations occurred as a result of school district policy or custom. The Plaintiffs argue VISD
is subject to § 1983 liability through Superiniendent Brezina's actions because the Board of
Trustees delegated their policymaking authority in the area of employment policy to him,
Alternatively, they contend VISD is subject to liability through the Board of Trustees' actions
as policymakers in affirming the Plainiiffs' transfers in the grievance hearing.

21 “Amunicipality may be held liable under § 1983 when ‘execution of a government's
policy or custom, whether made by Its lawmakers or by those whose edicts or acts may
fairly be said to represent officlal policy, inflicts the injury.’ ” Doe v. Daflas Indep. Sch. Dist.,
153 £3d 211, 215 (5th Cir.1998) {clling Monelf v. Dep't of Sac. Services of New York City,
436 1).S. 658, 691, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978)). On at least two separate
occasions, we have held that the board of trustees of an independent school district in
Texas is a policymaker for purposes of § 1983. See Doe, 153 F.3d at 216; Jett v. Daflas
Indep. Sch, Dist., 7 F.3¢ 1241, 1245 (5th Cir.1993). The Board of Trustees' action in
affirming Superintendent Brezina's decision fo transfer the Plaintiffs was an act that "may
fairly he said to represent official policy” because of the Board's stalus as a policymaker.
Doe, 153 F.3d at 215. As a result, VISD's argument fails.

CONCLUSION
For the foregoing reasons, we reverse the district caurt's grant of summary judgment for the
Defendants and remand to the trial court for further proceedings.

REVERSED AND REMANDED.

JERRY E. SMITH, Circuit Judge, dissenting:

Federal courts have “neither the competency nor the resources to undertake to micro-
manage the administration of thousands of state educational institutions.” Dorseff v. Bd. of
Trustees, 940 F.2d 121, 123-24 (5th Cir.1991). Because the majority adopts too expansive
a definition of protected speech for public employees—and thereby takes another step
taward constitutionalizing the management of public schools—! respectfully dissent.

| disagree with the majority's characterization of the plaintiffs's speech “as a matter of public
concern.” When analyzing this question, a court should consider the "content, form and
context of a given statement, as revealed by the whole record.” Connick v. Myers, 461 U.5.
138, 147-48, 103 S.Ct. 1684, 75 L.Ed.2d 708 (1983). While determinations of whether
speech is a matter of public concemn are necessarily fact-specific, the majority nonetheless
daparts from this ciroult's precedent. In particular, the majority fails properly to analyze the
contant of the plaintiffs’ speech and, In doing so, lowers the requirements for plaintiffs
asserting similar causes of action.

A

This circuit has never before held that an employee's criticism of his immediate supervisor
for mismanagement and job performance constitutes a matter of public concern. In fact, we
consistently have refused to extend First Amendment protection to a public employes
speaking in his role as an employee unless the speech “invalves the report of corruption or

serious wrc:ngdcaing:;.“1 The *226 cited cases teach us that we should analyze the content of
an employee's speech about his supervisor for discussion of “serlous wrongdoing.” This
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may include claims of saxual harassment or racial discrimination, for example, but should
be more than simply criticisms of & supervisor's job performance or management skills.

The plaintiffs seek protection far thelr speech at the Dacember 8, 1995, meeting related to
questions of school management and budgetary allocations. More specifically, almost all
thelr comments returned to the quastion of the ability of their direct supervisor, Porche, 1o
lead the faculty and administer the school,

These facts distinguish this case from Tompkins, the most analogous fact situation cited by
the plaintiffs, Here, the plaintiffs were discussing the management of their own school,
whereas Tompkins had been criticizing the cancallation of a program at another school.
Thus, the instant plaintiffs have a much greater personal stake in the consequences of their
speech.

Additionally, Tompkins had alleged that the art program had been canceled for reasons of
racial discrimination an the part of his superintendent; this obviously is a higher level of
wrongdoing than is alleged here, Moreover, while the plaintiifs' December 8 speech was not
in relation to a threat of fransfer or termination, It nonethaless focused exclusively on their
direct supervisor's role in the administration of the school and resembles an employment
dispute more than does Tompkins's gensral statoment about schoo! policy. In sum, the
district court correctly followed this clrouit's precedent in holding that the content of the
plaintiffs' speech at the December 8 meeting does not rse to the level of "serious
wrongdoing” that this court has required.

B.

The majority also relies on the “backdrop of widespread debate in the community.” But the
district court found that there is litfls support for the plaintiffs’ argument that their criticisms
of Porche had been made in the context of a larger public debate over Porche’s
manhagement of the high school. For instanze, the court found that the single newspaper
article offered by the plaintiffs did not raise any of the plaintiffs' concerns about the
management of the school or of its principal. It found no other evidence of widespread
public debate other than inconclusive private communications between individual faculty
memtbers and the hoard of trustees. Therefore, the court properly refused to find that the
plaintiffs' comments ware made “in the context of a continuing commentary that had
originated in {a] public ferum.” Tomplins, 26 F.3d at 607 (quoling Brawner v. City of
Richardson, 855 F.2d 187, 192 (5th Cir.1988)).

| agree with the district court that when reviewed together, the content, form, and context of
the plaintiffs’ speech do not sufficiently involve a matter of pubfic concern to the degree
required to receive First Amendment protection, The form of the speach does not by itself

establish that it invelved a matter of public concern.2 Moreover, the plaintiffs have offered
little evidence to support their argument that there was widespread public debate on the
matter. Most importantly, however, the content of the speech seems narrowly focused on
the performance and conduct of their direct supervisar. *227 Without alleging seriously
wrong or corrupt conduct, the plaintiffs have little basis for claiming First Amendment
protection.

The Supreme Court created the “public concern” requirement ta prevent “intrusive aversight
by the judiciary in the name of the First Amendment.” See Connick, 461 U.8. at 147-48,
103 8.Ct. 1684. Previously, this court has followed thesae instructions by limiting the notion
of public concern to cases of serious wrongdoing, so as to dissuade litigants from using
fedaral courls to settle empioyment and management disputes. The majority departs from
this approach and unwisely expands the notion of public concern to include disputes
between employees and their supervisors, Accordingly, | respectfully dissent,

All Citations

168 F.3d 216, 132 Ed. Law Rep. 662, 14 IER Cases 1550

. Footnotes

1 The Board of Trustees Defendants are Paul Komfuehrer, Clay Cain, Ivan
Green, Randy Pollard, Margaret Easley, Reuban Murray, and Theresa
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Guitlerrez.
See Tex. Educ.Code Ann. § 11.253 {Mernon 1996).

Superintendent Brezina’s testimony that he transferred the Plaintiffs because
of their conduct at the December 8th meeating is undisputed.

Superintendent Brezina's January 8, 1905 letters to Harris and Marlin slated:

[Flecent events, statements and other conduct on your part have led me to
the conclusion that you are unable and/or unwilling to maintain the
commitment you made to these goals and to the improvement process. It is
apparent to me that neither the team nor I will be able to bring about a
resclution that will satisfy you and remove or alleviate your discontent.

We have also recognized that a transfer not involving a reduction in pay may
constitute an adverse employment decislon. See Forsyth v. Cily of Dallas, 91
£.3d 769, 774 (5th Cir.1996); Vojvodich v. Lopez, 48 F.3d 879 (5th Cir.1995);
Tompkins v. Vickers, 26 F.3d 603, 610 (5th Cir.1994); Cllick v. Copeland, 970
F.2d 106, 109 (5th Cir.1992); Fyfe v. CGurles, 902 F.2d 401 (5th Cir.1990),

Superintendent Brezina reprimanded Janice Plowman, ancther faulty
member on the ICC, because she attended a meeting of VHS teachers at a
mall concerning Principal Porche.

This case does not involve a mere administrative change in teaching
assighments, but a mid-term transfer to an entirely different school, and in
Martin's case, unfamiliar subjects and grade levels.

Brezina testified in his deposition that the Plaintiffs turned their chairs facing
away from the Principle Porche at this meeting in an act of defiance and
disrespect to both the Principal and himseff, but the Plaintiffs specifically
denied these actions.

Accord Green v. Phifadelphia Housing Authority, 105 F.3d 882, 886 (3rd
Cir.1997) (holding that employee’s voluntary testimony is also inherently a
matter of public concem).

The outcome of this fact specific determination might have been different had
the Plaintiffs not been committee members reparting the views of the faculty
at farge to the administration.

The parties failed to apply the above factors or specify any of the school
board's procedures in their briefs,

Wallace v. Texas Tach. Univ., 80 F.3d 1042, 1050--61 (5th Cir. 1996} (halding
that speech about financial assistance and handling racial discrimination does
not qualify as protectad speech); see also Kirkland v. Northside Indep. Sch.
Dist., 890 F.2d 794 (5th Cir.1989) {reasoning that teacher's choice of
curriculum does not qualify as “matter of public concern”); ¢f. Wilson v UT
Health Cir, 973 F.2d 1263, 1266 (finding speech alleging sexual harassment
a matter of public concern); Tompkins v. Vickers, 26 F.3d 603, 606 (5th
Cir.1994) (finding speech alleging racial discrimination a matter of public
concerny, Benningfisid v. City of Houston, 157 F.3d 369, 375 (6th Cir.1998)
{finding spesch alleging hostile work environment and tampering with criminal
histories a matter of public concemn).

While | do not disagree with the majority's conclusion that the form of the
plaintiffs' speech weighs in their favor, the fact that they were invited to speak
does not necessarily create a “matter of public concern.” The other two
factors—espedcially the content of the speech—are key to determining that the
speech was not a matter of public concem.

End of

Document

https:/11.next.westlaw.com/Document/[269f4 1894861 1dSbcB1 beehb95be672/View!Full Text htmi?originationContext=typeAhead&transitionType=De...

© 2023 Thomson Rauters. No ¢laim to original U.S. Government Works.

12113



211023, 9:27 AM Harris v. Victoria Independent School Dist. | Cases | Texas | Westlaw

Wesllaw, © 2023 Thomson Reuters ~ Privacy Staloment - Accessibifity  Supplier Terms - Conlect Us © 1-800-REF-ATTY (i-800-733-288%)  Improve Westlaw/Report an error

{gﬁ?}) THOMSON REUTERS

https://1.next.westlaw.com/Document/1269f418f948611d9bc6 1besbba5beB72/View/Full Text. htmi?originationContext=typeAhead&transitionType=De... 13/13






